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N a widely extended business it frequently happens that the 
assets of the business are situated in several jurisdictions and 
debts are due to and by citizens of several countries; so that upon 
the bankruptcy of those carrying on the business, difficult ques- 
tions arise concerning the effect in foreign jurisdictions of the 
action of the bankruptcy court of the bankrupts’ domicile. 
Such questions have been discussed by writers on international 
law and the conflict of laws for a long time, and many points have 
become settled either by statutory provisions or by judicial de- 
cisions. Thus in all civilized countries foreign creditors stand on 
quite or nearly the same footing as domestic ones, as regards the 
proof of claims. And on the continent of Europe generally, on 
proof that judgment of bankruptcy has been rendered against the 
debtor in his domicile, foreign courts will order payment or de- 
livery of the debtor’s property situated within their jurisdiction to 
the assignees in bankruptcy, free from any liens of creditors made 
after the bankruptcy. In England, also, so far as chattels and 
choses in action are concerned, the rights of a foreign assignee in 
bankruptcy are recognized as controlling from the date of the 
bankruptcy. 
It may happen, however, either from considerations of con- 
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venience or because of the unsatisfactory remedy afforded in a 
foreign court, that an assignee under an English bankruptcy pre- 
fers to enforce his rights in an English court to the property of 
the bankrupt situated abroad, if that court can obtain jurisdiction. 
If, for instance, an English creditor on learning of the bankruptcy 
has obtained full satisfaction of his debt out of property of the bank- 
rupt situated abroad, the assignee may be able to pursue his 
remedy at home, as the English court has jurisdiction over the 
English creditor. In such cases the distinction is taken between 
property which would have come into the hands of the assignee 
for distribution among the general creditors and that which would 
not have become thus available for distribution. If an English 
creditor gets possession of property of the latter class, he may 
retain it and still prove his debt, but otherwise in regard to prop- 
erty of the former class. The principle is thus stated by Baron 
Parke in the case of Cockerell v. Dickens, 3 Mo. P. C. 132: “If 
the real estate in Java did not pass by the assignment... nor 
could in any way be got hold of and made available by the 
assignees for the payment of the general creditors, any individual 
creditor who could obtain it by due course of law would have a 
right to hold it, and if he duly proved the debt due to him before 
he had been paid any part of the debt so proved by means of that 
estate, he would be entitled to receive the dividends under the in- 
solvent estate until he had been paid altogether twenty shillings 
in the pound, exactly in the same way as if a creditor had had a 
security on the real estate or personal credit of a third person. In 
this case he could neither be compelled to refund the money ob- 
tained by means of the real estate or the dividends received on the 
debt, or be restrained from receiving those hereafter to become due. 
The principle is that one creditor shall not take a part of the fund 
which otherwise would have been available for the payment of all 
the creditors and at the same time be allowed to come in part 
passu with the other creditors for satisfaction out of the remainder 
of that fund; and this principle does not apply where that creditor 
obtains by his diligence something which did not and could not 
form a part of that fund.” 

As an English bankruptcy is ordinarily held not to affect the 
title to real estate, an English creditor may usually retain an ad- 
vantage secured by an execution or attachment of real estate of 
his debtor situated abroad, while an advantage secured by attach- 
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ment or execution of movables must be surrendered.’ If execu- 
tion be levied or even an attachment made before the bankruptcy, 
the creditor may, however, retain the advantage which he has 
thereby gained, for the English bankruptcy law seeks only to vest 
in the assignee title to the bankrupt’s property as it existed at the 
time of the bankruptcy and subject to all liens and equities exist- 
ing at the time. Where a bankruptcy and an attachment abroad 
of the bankrupt’s property there by an English creditor took 
place on the same day, Lord Eldon allowed an inquiry to be 
made as to the hour of the day when each took place, for the 
purpose of determining priority.” 

If a foreign creditor, by attachment or execution levied on mov- 
able property of an English bankrupt situated outside of England, 
secures payment of his claim, he can retain the advantage thus 
gained. He is not a subject of England, and therefore not bound 
by the English bankruptcy law. But if such a creditor, not having 
been able to collect the full amount of his claims from property 
of his debtor situated outside of England, wishes to prove the 
amount remaining unpaid, he will be allowed to do so only upon 
accounting for what he has received abroad. He need not come 
into the English court unless he wishes, but if he elects so to do, 
he must come in upon the same footing as all other creditors and 
be content with the same dividend. 

In this country the principles laid down by the English courts 
as just set forth would doubtless be generally accepted so far as 
the United States Constitution does not prevent, and the facts that 
each State is a separate jurisdiction and that a large business is 
often carried on to a greater or less extent in half of the United 
States tend to increase the importance of these principles. A 
provision in the Massachusetts Insolvency Law in regard to at- 
tachments has led to a further development of the law in that 
State. The Massachusetts statute provides that the assignment 
shall vest in the assignee not only “ all the property of the debtor 
as of the time of the first publication of the notice of issuing the 
warrant in case of voluntary proceedings, and at the time of the 





1 Hunter v. Potts, 4 T. R. 182; Sill v. Worswick, 1 H. Bl. 665; Phillips v. Hunter 
2H. Bl. 402. 

2 Ex parte Dobree, Ex parte Le Mesurier, 8 Ves. 82. 

8 Selkrigg v. Davis, 2 Dow, 230; s. c. 2 Rose, 291; Ex parte Wilson, L. R. 7 Ch. 
490; Banco de Portugal v. Waddell, 5 App. Cas. 161; Re Bugbee, 9 N. B. R. 258. 
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first publication of notice of the filing of the petition in case of 
involuntary proceedings,’ but shall also “be effectual... to 
dissolve any attachment on mesne process made not more than 
four months prior to the time of the first publication aforesaid.” } 
The national bankruptcy act contained a similar provision.” 

On the strength of this provision an attempt was made in 1861, 
in the case of Dehon v. Foster,’ to enjoin the defendant (a Massa- 
chusetts creditor of a Massachusetts bankrupt), who had before 
the insolvency made an attachment in Pennsylvania, from prosecut- 
ing his action to judgment and thereby reaping the benefit of his 
attachment. The case came up first on demurrer to the bill. It 
was argued exhaustively by eminent counsel on both sides, and 
upon careful consideration the demurrer was overruled, and sub- 
sequently the perpetual injunction sought by the plaintiff was 
granted. The case chiefly relied on by the court to support its 
decision overruling the demurrer was Mackintosh v. Ogilvie.* 
That case is obscurely reported, but apparently the defendant, a 
creditor, had made “ arrestments” in Scotland of debts due the 
bankrupt there before the bankruptcy, but had not obtained “ sen- 
tence”’ there till after the bankruptcy. 

Lord Hardwicke granted a writ of me exeat to prevent the de- 
fendant from leaving England, as it was alleged he was intending 
to do in order to escape suit by the assignees, and refused to dis- 
charge the writ unless the defendant gave security to abide the 
event of the cause. 

Arrestment seems to be in the nature of a judicial proceeding, 
and to require an order of court enjoining the debtor from pay- 
ing his creditor till the debt due the arrester has been satisfied.5 
If we can understand by the “sentence” referred to this order of 
injunction, it seems that it might well be held that the lien of the 
arrestment attached only from the latter date. This view is given 
color by the remark of the Lord Chancellor, Hardwicke, “It is then 
like a subsequent foreign attachment by the custom of London.” 
And the case has generally been regarded as authority only for 
the point that a subsequent attachment abroad could not prevail 
against the assignees in an English bankruptcy.® 





1 Pub. Stat. c. 157, § 46. 2 Rev. Stat. § 5044. 8 4 Allen, 545; 7 Allen, 57. 
4 3 Swanst. 365, z.; s.c. 4 T. R. 193, #.; S.C. Dickens, 119. 

5 Erskine’s Inst., Title VI. § 2. 

® See, ¢.g., Phillips v. Hunter, 2 H. Bl. 402, 407 ; Westlake, Private Internat. Law, 150. 
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If the case is to be understood, however, as deciding that the 
title of such assignees would prevail over an attachment perfected 
abroad before the bankruptcy, it certainly has not represented the 
law of England for a century.! 

It is perfectly clear that an English court would not enjoin an 
English creditor from obtaining the fruits of an attachment made 
before the bankruptcy, and the decision in Dehon v. Foster must 
rest entirely on the provision of the Massachusetts law dissolving 
attachments. That law does not purport to dissolve attachments 
made without the State, and in this differs from the provisions in 
all bankrupt laws vesting the title in the bankrupt’s property in 
the assignees. Nor would the courts of another State on any 
principle of comity give an extra-territorial effect to the Massa- 
chusetts law dissolving attachments? as they would to the law 
vesting title to the bankrupt’s movables in his assignee, with the 
limitation that it would not be allowed to operate injuriously to 
the citizens of the State whose laws are invoked to carry it into 
effect. . 

The decision in Dehon v. Foster must therefore be regarded as 
a distinct step in advance of the English law. The court meets 
this as follows: “To the suggestion that the attachment of the 
defendants was prior in point of time to the institution of the pro- 
ceedings in insolvency, the answer is, that, on the facts stated in 
the bill, such priority does not impair the plaintiff's equity. We 
doubt very much whether the fact would be at all material, even 
if the attachment was made Jona fide, and without any intent to 
defeat the operation of our insolvent laws; because it tends to 
contravene the clear intent of our statutes, which aim to vest in 
the assignee all the property of the debtor which could have been 
assigned by him or taken on execution against him at the time of 
the commencement of insolvent proceedings, ‘although the same 
is then attached on mesne process as the property of the debtor.’ 





1 Cook’s Bankrupt Laws, 6th ed., 326; Ex parte Dobree, Ex parte Le Mesurier, 
8 Ves. 82; Re Chapman, L. R. 15 Eq. 75. 

2 Kidder zv. Tufts, 48 N.H.121. In this case it was held that citizens of Massachusetts 
who had attached property in New Hampshire and were prosecuting their attachments 
to judgment after proceedings in insolvency had been instituted in Massachusetts against 
their debtor were entitled to do so, and that any remedy must be in the form of an in- 
junction by the Massachusetts court against its own citizens. See, also, Pane v. Lester, 
44 Conn. 196; Rhawn zw. Pearce, 110 Ill. 350; Hibernia National Bank v. Lacombe, 
84 N. Y. 367. 
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It is true that it does not in terms provide that an attach- 
ment in other States shall be dissolved, because such an enact- 
ment would be without the force of law, as against attachments 
which are valid according to the laws of the place where they 
are made. But they nevertheless operate to divert property 
from the assignees and create preferences, and so are against 
equity as between citizens of our own State.” The court adds 
that it further appeared from the bill that the defendants, when 
they made their attachment, knew that the debtors were insol- 
vent, and had reason to believe that proceedings in insolvency 
were about to be instituted against them, and that this “ pur- 
pose to interfere with and prevent the proper distribution of 
the property of the insolvent takes away all claim to equitable 
consideration which might exist when priority was obtained 
in good faith.” But subsequently, in making the injunction per- 
petual, the court held —‘“‘ The intent with which the defendants 
made the attachment does not affect the equitable right of the 
assignees.” ! 

While it may be thought that the rule laid down in Dehon v. 
-Foster is somewhat in the nature of judicial legislation, inasmuch 
as under this rule the courts practically give a certain extra-terri- 
torial force to the Insolvency Law which it would not otherwise 
have either by virtue of the statute itself or by comity, yet it is 
true, as the court says, that making such attachments or garnish- 
ments in another State is contrary to the spirit and intent of the 
Insolvent Law, which seeks to vest in the assignee all of the bank- 
rupt’s property free from attachments not more than four months 
old, and that for a creditor to go from his own jurisdiction and that 
of his debtor into a foreign jurisdiction, to acquire an advantage 
expressly and purposely denied him in the former, is an attempt 
to evade the law of the State of which he is a subject. Further, 
it cannot be doubted that the operation and effect of the rule 
have been extremely beneficial. It has forced creditors to come 
into the Insolvency Court and prove their claims. Without it, on the 
first intimation of a failure, there would be a general scramble of 
creditors to lay hold of something outside the State by garnish- 
ment or attachment; much of the estate would be wasted in legal 
costs and otherwise; for a creditor who has attached property to 
the value of ten thousand dollars to secure a claim of five thou- 





1 Dehon v. Foster, 7 Allen, 57. 
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sand dollars has no object in realizing more than five thousand 
dollars and costs from the property attached. The greatest inequal- 
ity would prevail among the creditors; and by a little information 
to favored creditors a bankrupt could in effect prefer them, with- 
out having made what would in law constitute a preference. In 
view of these considerations of law and fact, the case of Dehon 
v. Foster seems to have been well decided. It certainly is no 
greater stretch of the powers of a court of equity than English 
Chancellors in earlier days often made in support of what they 
conceived to be just. The case has been somewhat followed in 
this country in an analogous class of cases in which a creditor, 
with a view to evade the exemption laws of the State where he 
and his debtor reside, makes an attachment or garnishment in 
another State of goods or credits of his debtor which are exempt 
from attachment or execution in the State where both parties are 
domiciled. It has been held in Indiana,’ Kansas,? Maryland,° 
and Ohio‘ that the creditor may be enjoined in the State of his 
domicile from prosecuting such an attachment. 

Twenty years after the decision in Dehon v. Foster, the case of 
Lawrence v. Batcheller® arose. This was similar in its facts to the 
earlier case, with the additional circumstance that the creditor, 
after the insolvency, and before action brought by the assignees, 
had obtained judgments and collected the amount of his claim by 
means of garnishments made, as in Dehon v. Foster, shortly before 
the insolvency, and with knowledge that it was likely to occur. 
The action was an action of contract to recover the amount so 
collected by the creditor. It was decided by the court that the 
plaintiffs could not recover. The grounds on which the court de- 
cided the case were in substance that the case was not within the 
statutes, for no reference was made in them to attachments outside 
the State; nor within the English precedents, for they allowed a re- 
covery only when the attachments were subsequent to the bank- 
ruptcy; nor within the principle of Dehon v. Foster, for reasons 
which the court stated as follows: ‘“ The argument of the plaintiffs 
in the case at bar is, that, as it was contrary to equity for the de- 
fendant to proceed with his suits to judgments, and to a satisfac- 
tion of the judgments from the funds attached, so it is contrary to 





1 Wilson v. Joseph, 107 Ind. 490. 2 Zimmerman v. Franke, 34 Kas. 650. 
8 Keyser uv. Rice, 47 Md. 203. 4 Snook v. Snetzer, 25 Ohio St. 516. 
5 Lawrence v, Batcheller, 131 Mass. 504. 
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equity for him to retain the money so obtained; and that they 
can maintain an action at law against the defendant for money 
had and received to their use, because the money ex @guo et bono 
belongs to them. This argument rests on the assumption that 
courts of law will afford a remedy in damages for all wrongs done, 
which courts of equity, if seasonably applied to, will prevent; 
but this is not true. Courts of equity recognize and enforce rights 
which courts of law do not recognize at all; and it is often on this 
ground that defendants in equity are enjoined from prosecuting 
actions at law.” 

The grounds of distinction thus suggested it is believed are 
untenable. If it was so inequitable for the defendant to proceed 
with his suits to judgment that a court of equity would enjoin him 
from so doing, his obtaining judgments and satisfying them would 
not better his position. He would hold the amount so collected as 
a constructive trustee. If it was inequitable to acquire the money 
it was inequitable to hold the money. Where parties have equal 
equities or are iz pari delicto, the acquisition of the legal title de- 
termines their respective rights, but only in those cases. And as 
to the remedy being at law, where a plaintiff seeks to recover a 
liquidated amount from a constructive trustee, the count of money 
had and received is a proper remedy,! and the action of contract 
under the Massachusetts Practice Act includes this. 

There is, however, another ground suggested for the decision: 
“Tt is, to say the least, doubtful if the regularity of the proceedings 
in those actions in reference to the attachments and the conclu- 
siveness of the judgments charging the garnishees therein can be 
called in question in this suit. Green v. Van Buskirk, 5 Wall. 
307, and 7 Wall. 139.” 

In Green v. Van Buskirk, one Bates, who lived in New York, 
executed and delivered to Van Buskirk, who lived in the same 
State, a chattel mortgage of safes situated in Chicago. Later, 
Green, also a citizen of New York, in ignorance of the mortgage, 
attached the safes in Illinois as the property of Bates, and having 
obtained judgment, satisfied it from the proceeds of the safes. 





1 Buttrick v. King, 7 Met. 20; Sewell v. Patch, 132 Mass. 326. 

In the former case, Shaw, C. J., thus expresses this principle: “ But when it (the 
property sought to be recovered) remains wholly in money in the hands of the defend- 
ant... an action for money had and received — which is in the nature of a bill 


in equity—when nothing remains to be done, but the payment of money, may be 
maintained. 
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Van Buskirk was not a party to the action, but he might have made 
himself such. By the law of Illinois, unrecorded chattel mortgages 
were void against third persons. Van Buskirk subsequently 
brought an action in New York to recover the proceeds of the 
safes obtained by Green by means of his attachment in Illinois. 
The New York court rendered judgment in favor of Van Buskirk, 
and on writ of error the case was carried to the Supreme Court of 
the United States, and the decision reversed on the ground that 
full faith and credit had not been given to judicial proceedings in 
Illinois. 

It seems impossible to distinguish the case of Lawrence v. 
Batcheller from Green v. Van Buskirk. It seems clear that the 
Supreme Court of the United States would have reversed the 
decision of the Massachusetts court had the latter decreed that 
the defendant should pay over the amount collected by him in 
other States, on the ground that such a decree amounted in effect 
to a reversal by the court of one State of the judgment of the 
court of another; and the decision should be rested solely on 
constitutional grounds. 

It has been decided in a recent case in the Supreme Court of 
the United States! that it is not unconstitutional to enjoin prose- 
cuting an attachment suit in another State, as was done in Dehon 
v. Foster, though it was argued that in so enjoining an attachment 
the court was refusing to give credit to a lien granted by another 
State. This argument was met by the opinion of the majority of 
the court delivered by Chief Justice Fuller, thus: “The lien is 
inchoate and the property attached held to await the result of the 
suit. Ifa judgment for the plaintiff is obtained, the lien becomes 
perfected and the property is applied to satisfy the judgment. If 
plaintiff fails in his action the lien falls with it. And he may so 
fail by reason of the discharge of the defendant in insolvency, 
when he is a citizen of the same State, or has made himself a 
party to the proceedings in insolvency, or by the action of other 
courts of the State where the suit is pending, or elsewhere, if 
jurisdiction 7 personam be obtained.”? Justice Miller, with whom 
concurred Justices Field and Harlan, wrote a vigorous dissenting 
opinion. Both opinions indicate that had the creditor collected 
his debt he could not have been deprived of his advantage. 





1 Cole v. Cunningham, 133 U. S. 107. 2 133 U.S. 107, 116. 
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In spite of the rule established by Lawrence v. Batcheller and 
confirmed on constitutional grounds, that if a creditor had actually 
collected, though after bankruptcy, the amount of a judgment 
from property of his insolvent debtor situated outside the State 
he could retain it, assignees in Massachusetts were generally 
enabled to prevent such advantages from being obtained. If a 
creditor had not obtained his foreign judgment before the bank- 
ruptcy, he would rarely be able to obtain it afterwards, as the 
assignee would usually be able to file a bill in equity praying for 
an injunction within a few days from the date of bankruptcy. 

Attempts were made by creditors to escape from the liability 
to injunction, and to bring attachments and garnishments made by 
them on the eve of the bankruptcy of their debtor within the 
protection of the United States Constitution. Thus in Cunning- 
ham v. Butler, 142 Mass. 47, the creditors made without consider- 
ation an assignment of their claim to a citizen of the State where 
the attachment was sought, and an attachment was then made — 
all before the beginning of insolvency proceedings. On a bill to 
enjoin the attachment suits filed by the assignees against the 
creditors, the court found as a fact that those suits were still sub- 
ject to the control of the defendants, the creditors, and therefore 
held that the case was indistinguishable from Dehon v. Foster, and 
granted an injunction. 

Again, in Proctor v. The National Bank of the Republic, 152 
Mass. 223, the same attempt was made, and this time more success- 
fully. Instead of making a colorable assignment of its claim, the 
creditor, the National Bank of the Republic, made an absolute 
assignment, and relinquished all its rights to the attachment suit 
which it had begun; giving, however, a guarantee to make good 
to the purchaser any deficit in the amount collected, and also 
all costs of prosecuting the attachment suit. It was held that the 
assignees were without remedy; that the guarantee was a collat- 
eral agreement not affecting the title of the purchaser of the 
claim; that, therefore, an injunction against the defendant would 
be useless, as it had not control of the attachment suit, and that 
on the question of recovering the value received by the defendant 
for its sale—not simply of its claim, but of its attachment — the 
case fell within the principle of Lawrence v. Batcheller. 

The correctness of the decision can hardly be questioned, but 
the result is none the less to be regretted. It is usually possible 
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for a creditor having a good commercial rating to give a satis- 
factory guarantee, and by so doing make a sale of his claim, as in 
Proctor v. The National Bank of the Republic, thereby reaping the 
fruits of an attachment or garnishment hastily made beyond the 
limits of the State. The class of creditors who will gain most 
will be the class who could best endure a loss; namely, those having 
a large capital and extended business connections. Creditors in 
general will not receive so much from insolvent debtors as formerly, 
and the loss will fall with most certainty on those who have not 
sufficient credit to enable them to make hastily such a sale as is 
now under consideration — the very ones to whom the loss of a 
percentage of their claims is of greatest importance. 

Numerous minor questions bearing on this topic are arising, and 
are likely to continue to arise, in Massachusetts. For instance, Can 
a creditor, having obtained an advantage, as in Lawrence v. Batch- 
eller or Proctor v. The National Bank of the Republic, subse- 
quently prove other claims in the Insolvency Court on the same 
footing as other creditors? Will the court grant an injunction at 
the suit of a debtor who has made a composition with his creditors 
under the statute authorizing that mode of settlement? How far 
will the fact that an injunction of the attaching creditor will prob- 
ably cause an attachment to be made by a foreign creditor, who 
cannot be enjoined, affect the case? And will the court grant a 
mandatory injunction in such a case, ordering the attachment suit 
to be prosecuted to judgment for the benefit of the assignees? 

But, however these points may be decided, it is now impossible 
to prevent an active and well-advised creditor who is able to give 
a satisfactory guarantee from obtaining an advantage at the ex- 
pense of other creditors. The only conclusion to be drawn is that 
satisfactory distribution of property in bankruptcy can only be 
made by means of a National Bankruptcy Act. 

Samuel Williston. 


CAMBRIDGE. 
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GRATUITOUS UNDERTAKINGS. 


HE ordinary division of personal actions between torts and 
contracts has long been regarded, in our law, as inade- 
quate. Lately there has been a determined and probably success- . 
ful attempt to revive the phrase guasi-contract, which was feebly 
put forward two centuries ago;! and the phrase guast-tort, before, 
I think, unknown to the common law, has been somewhat af- 
fected. But about these phrases there is an air of strangeness; 
they are fantastic habits of a continental cut, which seem ill 
suited to the sturdy limbs of the Common Law. One cannot 
help feeling that they conceal some native principles of our law 
which should be recognized, and recc’’aized under English names. 

A contract is a right which A has (i personam) against B, 
because B has consented, for a consideration, or in some formal 
manner, to assume the correlative duty. A tort is a violation of 
a right which A has (¢z rem) against B, equally with all others, 
because society has decreed that the corresponding duty should be 
laid upon every member of it. Between these classes of rights 
exists a third; which, unlike a tort, depends upon some voluntary 
act by B, by which he undertakes a duty, and, unlike a contract, 
does not depend upon any promise of B, but only upon the 
mutual relations of A and B. In other words, B assumes a duty 
merely by voluntarily entering into a new relation towards A. 

To create such a right and duty no consideration need be 
shown, since no contract is necessary. As a matter of fact, en- 
trance into such a relationship is often the occasion of a contract, 
which may to some extent supersede the principles of the common 
law, and govern the rights and duties of the parties. Thus, in 
case of carriage, some of the rights of the parties are often se- 
cured by a contract, —the bill of lading. But even in these cases 
the terms of the contract seldom embrace tie whole transaction. 
In order to avoid complications, however, I shall consider casts 
where the relationship is gratuitous, so that the principles of law 
cannot be modified by contract; but the same principles govern 





1 £. g., by Lord Mansfield in Moses v. Macfarlane, 2 Burr. 1005. 
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all relationships, except so far as they are superseded by the ex- 
press provisions of some contract. There is no technical name 
for these rights. In the old law, action for the breach of such a 
right was induced by an assumpsit, or, as it should be translated 
in such a case, he undertook." Following this old use, which is by 
no means uncommon to-day, I shall call a right of this sort an 
undertaking. The subject naturally falls into two parts: first, is 
there such a third division of rights, distinct from rights ex con- 
tractu and rights ex delicto ? second, what are the principles gov- 
erning gratuitous undertakings? 


i, 


An undertaking is the entrance of two parties into such rela- 
tionship as that one party, on account of the bare relationship 
unaided by any agreement, has a new duty to perform toward the 
other; he uudertakes anew duty. The definition may be rendered 
clearer by some examples of gratuitous undertaking. A’s sheep 
falls into the river; B, seeing it, undertakes to rescue it. Before 
the undertaking, B has no duty toward A in the matter; but as 
soon as he actually enters upon the task of rescue, he must per- 
form it with proper diligence. Any negligence by which the 
sheep is injured would render him liable to A; so would a negli- 
gent abandonment of the rescue when it was almost certain to 
succeed. A falls senseless in the street; B, a passing physician, 
undertakes to cure him. B might have passed by and left A to 
his fate; but having undertaken the work, he is liable for any 
negligence, either of commission or of omission. CC sends a 
message to A by the B telegraph company. If the company 
receives the message to transmit, it is liable to A for any damage 
caused by negligent transmission. C pays A’s fare on the cars 
of the B railroad company; the company negligently allows a 
robber to steal A’s pocketbook. The company is liable for its 
failure to guard A. 

All these are cases where the relationship between the parties 
was voluntary; in none of them is there any contract, and in 
most of them the liability of B could not arise from any tort, 





1 “ Assumpsit does not only signify a future agreement, but in such a case as this it 
signifies an actual entry upon the thing, and taking the trust upon himself.” Holt, C. J, 
in Coggs v. Bernard, 2 Ld. Raym. 909, 919. 
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properly so called. One of the most important classes of under- 
takings, however, is bailments; and for a long time it was held 
that every bailment included a contract. There has lately been 
a determined effort to controvert that doctrine, which is certainly 
untenable with regard to gratuitous bailments, because there is 
no consideration to support a contract. It is urged that the 
giving up of the goods by the bailor is sufficient. But so far 
from being a detriment, this is usually a benefit to the bailor; it 
secures protection to the goods for the bailor, but gives the 
bailee no right to use for any purpose. Even the element of 
mutual assent is not necessary. B, for instance, finds A’s pocket- 
book in the street, and takes it up for the benefit of the owner; 
it is absurd to say that B promises the unknown owner, in consid- 
eration of being allowed to pick it up, to find him out and return 
it in good condition, and that such a promise is agreed to by A. 
Yet that is the absurdity to which we are brought by the ordinary 
doctrine of bailment. It is clear that there is really no contract 
in the case, at least, of gratuitous bailment, but that the rights and 
liabilities of the parties are regulated merely by the bailee’s under- 
taking to hold the property. 

It is equally true that the violation of an undertaking is not a 
tort, properly so called. It is a careful and exact use of legal 
language to call an undertaking a consensual obligation; it is a 
burden into which the obligor must voluntarily enter. One has 
only to be born or to immigrate into a society, in order to undergo 

the duty of respecting the persons and property of his neighbors ; 
- but in order to be required to exercise the active care required of 
an undertaker, the obligor must “ take the trust upon himself.” 

The distinction is recognized in the law of damages. Where 
goods in the possession of a carrier are destroyed by a stranger, 
the act of the latter is a tort, and the measure of the damages he 
must pay is the value of the goods at the time and place of 
destruction; the owner could collect only that amount, though 
the wrongdoer knew of the destination of the goods. But if 
instead of suing the stranger, the owner brought action against 
the carrier, the value would be taken at the time and place of 
delivery, whether the form of action was tort or contract. This 
must be on the ground that the carrier’s obligation was there 
violated; but clearly there was no tort there committed, for the 
property never came there. - 
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It seems, then, that in all such cases the liability of the party 
at fault is to be decided by certain principles of the common law, 
distinct from those governing liability in cases of tort or breach 
of contract, which should be grouped together into another 
division of personal rights, codrdinate with torts and contracts. 
It is true that such a division of personal actions has never been 
explicitly recognized in our law. But before the present division 
of actions into torts and contracts, a somewhat similar state of 
affairs prevailed. There seems at one time to have been a three- 
fold division of personal actions into (1) trespass, and trespass on 
the case; (2) case induced by assumpsit; (3) covenant.! Actions 
on the case induced by assumpsit included not only breaches of 
simple contracts, but also breaches of gratuitous undertakings,? 
which therefore in their origin are more nearly allied to simple 
contracts than to torts. When those actions in which the 
assumpsit was merely an inducement were differentiated from 
those in which it was the gist of the action, the former would 
properly have united with the old action of detinue, founded on 
bailment, to make up the grand division of undertakings; just as 
the latter united with actions of debt and covenant to form the 
grand division of contracts. Bailments, however, were after a 
struggle drawn off into the division of contracts; and the few 
other cases of undertaking then known, not being of sufficient 
importance to form a separate division, either followed bailments, 
or with other actions on the case sank back into the division of 
torts. This fact, singular as it is, may be accounted for by the’ 
well-known early neglect of all rights that did not concern tan- 
gible property. Injuries to intangible property might, it is true, 
be redressed after the statute of Westminster II. by an action on 
the case. But the recognition of such injuries was a gradual 
process; and before such as were in the nature of breaches of 
undertaking were recognized, the twofold division of actions was 
fully established. Thus the earliest sorts of undertaking recog- 
nized were those of a farrier,® surgeon,‘ innkeeper as to the goods . 
of the guest,® carrier,® and bailee.? It is only recently that such 





1 43 Ed. III. 33, pl. 38; 11 Hen. IV. 33. 22H. IV. 3, pl. 9. 
8 46 Ed. III. 19, pl. 19. 4 48 Ed. III. 6, pl. rt. 
5 42 Ed. III. 11, 13; 42 Lib. Ass. 260, pl. 17. 6 Y. B. 22 Ass. 94, pl. 41. 


7 8 Ed. II. 275. 
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undertakings as those of telegraph companies! and passenger 
carriers,2 which concern intangible rights, have been enforced 
apart from contract. 

It is to be noticed at the outset that there are two classes of 
undertakers: private undertakers, who assume a duty fro hac vice, 
and public or “common” undertakers,® whose business it is to as- 
sume the duty. It might be said that the latter undertake a duty 
to all the world at the time they enter into their public calling; 
and that a breach of such a duty as that sounds rather in tort 
than in undertaking, if I may use the phrase. But this seeming 
duty to all the world is of limited application. Generally, it re- 
quires a special relationship to give rise to a right of action. A 
railroad company is under no different obligation as to the world 
at large from that of the private owner of a carriage who invites 
his friend to ride. There is only one exception to this statement ; 
that of the public duty of an innkeeper, common carrier, and 
anciently a common farrier, to receive every applicant that can be 
served. But this duty differs entirely from the duty toward the 
custoiner after the relation between them is actually undertaken. 
It depends upon the so-called “ custom of England,” is grounded 
on public policy, and a breach of it does indeed sound only in 
tort. If we except this duty, and the anomalous liability of a 
common carrier “as an insurer,” the obligations of both public 
and private undertakers are governed by the same rules. 


II. 


From a practical point of view, the theory here advanced is an 
important aid in the exceedingly difficult and delicate matter of 
ascertaining the degree of care required of one who undertakes a 
duty. This matter has caused much difficulty. On the one hand, 
the mooted distinction between gross and ordinary negligence in 
cases of bailment is involved; on the other, the question, What 





1 N.Y. & W. P. Tel. Co. v. Dryburg, 35 Pa. 298; contra, Playford v. U. K. Tel. Co., 
L. R. 4 Q. B. 706. 

2 Foulkes v. Met. Dist. Ry., 5 C. P. Div. 157; contra, Alton v. Midland Ry., 19 C. B. 
N. S. 213. 

8 The word “ common,” now restricted to carriers, was formerly applied to all who 
exercised a public profession : common innkeeper, 11 H. IV. 45; common surgeon or 
farrier, 19 H. VI. 49; common hoyman, 2 Ld. Raym. 909, 918; common hackney-coach- 
man, 2 Show. 127. 

* Jackson v. Rogers, 2 Show. 327; Heirn v. McCaughan, 32 Miss. 17. 
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is negligence in an agent: We are assisted in at least two im- 
portant ways: first, light is obtained by comparing cases arising 
out of bailment with those arising out of agency, now not usually 
brought together; secondly, a new test, easier of application, — 
What did he undertake to do? — is substituted for the old one, 
What was the degree of the defendant’s negligence? 

The proposition that I shall consider by this method is this: 
that the degree of care required of an undertaker is not propor- 
tionate to the reward, and therefore that the fact that the duty was 
undertaken gratuitously is immaterial, except as evidence of the 
extent of care undertaken. This, as I shall try to show, is the 
general result of the authorities, though there has been no explicit 
decision to that effect. And the proposition necessarily follows 
from the nature of an undertaking. No consideration is required, 
only entrance on the undertaking; and the compensation received 
is only one of a number of facts bearing on the question, What 
was the duty undertaken? 

The leading case on the subject of gratuitous undertakings is 
Coggs v. Bernard,! in which the declaration alleged an under- 
taking to carry, but contained no allegation of a reward. The case 
was argued on a motion for arrest of judgment. The degree of 
care required of a gratuitous bailee was not in question, because 
the verdict was found on a count alleging that the defendant as- 
sumpsisset . . . salvo et secure deponere. The several opinions, 
however, show that the lack of consideration was not of itself re- 
garded as affecting the degree of care. Gould, J., said that in 
case of a mere voluntary undertaking the defendant was liable 
only for gross neglect; but if he undertook expressly to do the 
act safely, he would be liable. “When a man undertakes spe- 
cially to do such a thing, it is not hard to charge him for his neg- 
lect, because he has the goods committed to his custody upon 
those terms. Holt, C. J., said in like manner, “ There is no rea- 
son or justice, in such a case of a general bailment, and where the 
bailee is not to have any reward, but keeps the goods merely for 
the use of the bailor, to charge him without some default in him. 
For if he keeps the goods in such a case with an ordinary care, he 

has performed the trust reposed in him.” Of these dicta it may 
be said, first, that they allege the true reason for liability, namely, 
that he is to be held to such degree of care as he has undertaken 





1 2 Ld. Raym. go9 (2 Ann.). 
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to give; secondly, though they conceive that the degree of care 
undertaken by a gratuitous bailee is prima facie only the slight- 
est, yet in any case it may be shown that greater care was in fact 
undertaken. The rule, in short, was introduced with a view of 
helping the jury deal with a question of fact, namely, What was 
the degree of care undertaken; a worthy object, which seems not 
to have been attained. 

Powell, J., in his careful and acute opinion, did not consider the 
degree of care to be bestowed; but it necessarily follows from 
his argument that the degree of care is not proportionate to the 
reward. 

“It is objected that here is no consideration to ground the 
action upon. But as to this, the difference is, between being 
obliged to do the thing, and answering for things which he has 
taken into his custody upon such an undertaking. An action 
indeed will not lie for not doing the thing for want of a sufficient 
consideration; but yet if the bailee will take the goods into his 
custody, he shall be answerable for them; for the taking the 
goods into his custody is his own act. And this action is founded 
upon the warranty, upon which I have been contented to trust 
you with the goods, which without such a warranty I would not 
have done. And a man may warrant a thing without any con- 
sideration. And therefore when I have reposed a trust in you 
upon your undertaking, if I suffer, when I have so relied upon 
you, I shall have my action.” 

The opinion of Lord Holt has been followed in the modern 
treatises on bailments, and the cases constantly repeat his distinc- 
tions between gratuitous bailments, requiring ordinary or slight 
care, and bailments for hire! The distinction has been severely 
criticised, as is well known; and it is doubtful if it is required to 
support the decision of many reported cases. 

Nominally, however, the rule is established that a gratuitous 
bailee or other undertaker is liable only for gross negligence; and 
it has been the constant though unconscious effort of the courts 
so to apply this rule as to make it conform to the true principle 
of undertakings. And some subordinate rules have been adopted 
which go far toward reconciling the rule with true principle. 

1. A gratuitous undertaker is bound to take only such care as 





1 Though in pleading, an allegation of negligence, simply, is enough: i.e., gross 
negligence is a matter of evidence. 
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he takes-in his own affairs; “for the keeping them [goods bailed] 
as he keeps his own is an argument of his honesty.”! “ For 
although that [the care bestowed in his own case] may be so 
slight as to amount even to carelessness in another, yet the 
depositor has no reason to expect a change of character in favor 
of his particular interest; and it is his own folly to trust one 
who is not able or willing to superintend with diligence his own 
concerns.”? In this crude form the rule is objectionable, and is 
hardly law to-day. But there is a good test which is quite similar. 
The care taken by the defendant of his own goods in the particu- 
lar event is no evidence at all of the care undertaken; but the 
care known to be taken by:him of his own affairs prior to the 
undertaking is strong evidence of the care undertaken; for he 
would be expected to attend to the business of others no more 
carefully than to his own. In this form, the rule is unobjection- 
able, and would doubtless be followed; and it seems to be what 
was really in the mind of Lord Holt and of Chief Justice Parker 
in the opinions I have quoted. 

2. Even a gratuitous undertaker is bound to use what skill he 
has.2 Any negligence in an undertaker is gross, if from the 
nature of his business or from his special knowledge he knew that 
loss might ensue; for an undertaker must do the best he can. 
This carries Lord Holt’s dictum so far that it coincides with the 
true rule in all the large class of cases covered by it. Thus in 
Shiells v. Blackburne,* where the defendant gratuitously under- 
took to enter goods in the Custom House for the plaintiff, but did 
it so negligently that they were lost, Lord Loughborough, C. J., 
said : — 

“If in this case a ship-broker or a clerk in the Custom House 
had undertaken to enter the goods, a wrong entry would in them 
be gross negligence, because their situation and employment 
necessarily imply a competent degree of knowledge in making 
such entries; but where an application, under the circumstances 
of the case, is made to a general merchant to make an entry at 
the Custom House, such a mistake as this is not to be imputed to 
him as gross negligence.” 





1 Holt, C. J., in Coggs v. Bernard. 

2 Parker, C. J., in Foster v. Essex Bank, 17 Mass. 479, 499. 
8 Wilson v. Brett, 11 M. & W. 113. 

4 1 H. Bl. 158. 
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3. One undertaking a hazardous affair must take all reason- 
able steps to secure its successful accomplishment; the omission of 
any such step is gross negligence. An example of such an under- 
taking is the carriage of passengers. In the leading case of this 
sort, Philadelphia & Reading R. R. v. Derby,! Grier, J., said: 
“A distinction has been taken, in some cases, between simple 
negligence and great or gross negligence; and it is said that 
one who acts gratuitously is liable only for the latter. But this 
case does not call upon us to define the difference (if it be capa- 
ble of definition), as the verdict has found this to be a case of 
gross negligence. When carriers undertake to convey persons by 
the powerful but dangerous agency of steam, public policy and 
safety require that they be held to the greatest possible care and 
diligence. And whether the consideration for such transportation 
be pecuniary or otherwise, the personal safety of the passengers 
should not be left to the sport of chance or the negligence of 
careless agents. Any negligence in such cases may well deserve 
the epithet of ‘ gross.’” This is only a dictum like (Lord Holt’s 
original statement of the doctrine of “gross negligence”); but 
it seems to represent current judicial opinion. It would cover all 
cases where one undertakes to do an act that requires a skill he 
does not possess. If, for instance, A, being a blacksmith, finds 
and takes up B’s watch and attempts to repair it, he would doubt- 
less be held to answer for the damage. 

4. Where the gratuitous undertaker does an act which is con- 
trary to the undertaking, he acts at his peril, though he uses due 
care. In acase in Massachusetts, A delivered a bond to B to be 
kept for him gratuitously. After a year B sent the bond by mail 
to A’s wife, and it was lost. The majority of the court held B 
liable, without regard to negligence. ‘ The complaint against him 
is not that he kept it negligently, or lost it by gross carelessness, 
but that he intentionally disposed of it in a manner not authorized 
by the terms of the trust. For the purposes of this case, it is 
wholly immaterial whether the post-office furnishes a reasonably 
safe mode of transmission, in the case of valuable papers of such 
a description, or not. The question of due diligence or gross 
neglect, in our opinion, is not raised by the bill of exceptions. 
. . » He subjected the plaintiff to a risk which he had not con- 





1 14 How. 468, 485. See acc. Siegrist v. Arnot, 10 Mo. App. 197. 
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templated, and did an act not authorized by the-terms of his 
trust.” } 

These various rules seem to neutralize the effect of Lord Holt’s 
dictum. ‘Though the courts still say that a gratuitous undertaker 
is liable only for gross neglect, they really, by so doing, only 
postpone for a moment a decision as to the duty which was un- 
dertaken. For when called upon to interpret the term “ gross 
neglect,” they hold the gratuitous undertaker to be guilty of gross 
neglect if he falls below the standard of care and exertion required 
. by his undertaking; thus finally applying the same test which is 
adopted in the case of undertakings for hire. The Supreme Court 
of Tennessee correctly states the present condition of the law as 
follows: ‘“ This general principle that a mandatory is only liable for 
gross neglect implies strict fidelity on his part, and the exercise of 
such care and prudence as, with reference to the particular subject 
of the bailment and the circumstances of the particular case, may 
be requisite for the performance of his undertaking.” ? 

While thus showing that the degree of care required of a gratu- 
itous undertaker does not differ from that required of an undertaker 
for hire, I have at the same time considered certain rules which are 
in use for determining the degree of care required in certain cases. 
This branch of the subject might be carried to great length, but 
enough has perhaps been said to indicate the method that might 
be adopted, and, I hope, to show the advantages of that method. 
In brief, the rule applicable in all cases of agency, bailment, or 
other undertaking, whether gratuitous or not, is this: The under- 
taker is held to such a degree of care and exertion in the business 


as in fact he undertook to bestow. 
Foseph H. Beale, Fr. 





1 Ames, J., in Jenkins v. Bacon, 111 Mass. 373, 378. See to the same effect Colyar 
v. Taylor, 1 Cold. 372. 
2 McKinney, J., in Colyar v. Taylor, 1 Cold. 372, 379. 
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AN UNSETTLED POINT OF EVIDENCE.’ 





HOW FAR CAN A WITNESS-TO-VALUE DETAIL OTHERWISE IN- 
ADMISSIBLE SALES AND APPRAISALS ON WHICH HE FOUNDS 
HIS OPINION? 


N the trial of cases involving the value of real property, wit- 
nesses who are personally acquainted with the subject, and 
who are capable of forming an opinion, are allowed to give in 
evidence their opinion of the property’s value; and are generally 
allowed to go even farther, and give the grounds for their opinion. 
It has been customary for counsel to take advantage of this 
license to introduce as evidence much irrelevant matter in aid of 
their case, which would be unhesitatingly ruled inadmissible if 
offered on any other plea. 

No class of witnesses is more partisan in its testimony than 
these witnesses-to-value, since .in establishing the side of the case 
they are called on, they also establish the accuracy of their own 
opinion; and, accordingly, it is usual for such a witness, in 
response to the request of counsel to “state the grounds on which 
he bases his opinion,” to drag into the case all the sales, appraisals, 
tax valuations, or other facts, rumors, or fancies, that he believes 
will be useful to prop up his opinion, or that he has been told will 
be useful to his side of the case. 

While the inferior courts have occasionally excluded such de- 
tails, they have more often admitted them, and have thus allowed 
the admissibility of this sort of testimony to become more or less 
firmly established in practice, in total opposition to the common- 
law theory of evidence, and with the practical result of hopelessly 
confusing juries, who quite naturally assume that if the evidence 
is good enough to found the opinion of the witness on, it is good 
enough to found a verdict on. 

Some examples that have lately come under my notice in the 
Superior Court of Massachusetts will serve to illustrate the point. 

In one case the presiding judge ruled that a witness-to-value, in 





1 Since the above article was sent to us for publication, the point under discussion 
has been settled in Massachusetts in accordance with the view advocated by the article. 
See Hunt v. Boston, 152 Mass. 168. — Eps. 
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giving the grounds on which his opinion rested, could not give the 
details of sales of property, not sufficiently similar to the property 
in question, to be otherwise admissible in evidence. In another 
case another judge ruled just the other way, and allowed the wit- 
ness to state all the details of such sales, even though he had no 
personal knowledge of the terms of some of them. In a case 
before county commissioners a witness was permitted to give the 
details of the appraisals of sundry pieces of property made by 
appraisers appointed by the Probate Court, and the valuations 
placed on sundry pieces of property by assessors. 

The reasons generally urged for the admissibility of such de- 
tails are that it is an “ established rule of evidence that the witness 
may give the grounds for his opinions,” or that “an expert may 
always give the details on which he founds his opinions.” Both 
of which reasons are fallacious; since a rule of evidence can not 
be said to be established until it is declared to be law by the high- 
est tribunals, however much it may be imbedded in the practice 
of the lower courts; and no court of final resort has decided that 
such details are admissible so far as I have been able to ascertain ; 
while in one jurisdiction such evidence has been adjudged inad- 
missible.} 

Again, witnesses-to-value are not allowed to testify to their 
opinions because they are experts, and have science or skill 
greater than the jurors, but because they have knowledge of the 
particular facts in the case which the jurors have not, and so by an 
exception to the general rule of evidence and of necessity they 
are not confined in their testimony to facts, but may also testify 
as to their opinions.? 

While, however, there is a wide difference between an expert 
and a witness-to-value in the difference of the qualifications which 
make them able to give this exceptional sort of evidence, it is to 
be observed that the evidence given by either of them is practi- 
cally the same; that is to say, they are each of them allowed to 
testify as to their opinion, and therefore if an expert be allowed 
to state irrelevant facts, as the grounds and reasons upon which 
his opinion is founded, reasoning from analogy it might seem 
that a witness-to-value might do the same. 





1 Bollman v. Lucas, 22 Neb. 796. 

2 Shattuck v. Stoneham Br. Ry., 6 Allen, p. 115, Chapman, J., p. 117; Wyman w. 
Lexington & W. Camb. Rd., 3 Met. 316, p. 327; Swan v. Middlesex, 101 Mass. 177, 
Gray, C. J. 
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Chief Justice Shaw, in deciding that an expert may state the 
grounds on which he founds his opinions, defines the extent of 
the doctrine quite clearly, as follows: ‘The ground on which an 
expert, a person of large experience in any particular department 
of art, business, or science, is permitted to testify to his opinion, 
is, that from his larger experience and more exact observation of 
facts, and the connection between certain appearances, and their 
causes or results, he is able to draw correct conclusions from cir- 
cumstances, which a man of ordinary knowledge and experience 
could not do. The circumstances on which such an opinion may 
be founded are either facts of general notoriety, assumed to be 
known to all persons of skill and experience in the department to 
which they pertain, and which, when explained, may be compre- 
hended and applied by any person of good understanding; or it 
may be founded on facts proved. 

“Such general facts, assumed to be generally known without 
specific proof, because they are capable of being known and 
understood, without any such proof, to all inquirers, are vastly 
too numerous to define; but the point may be illustrated by 
saying they are such as the elements and forces of physical 
nature, the structure, capacities, and functions of the human and 
other animal bodies, the common powers, propensities, and 
passions of human nature, and the impelling and governing 
motives to human action. As these are capable of being com- 
prehended, when explained, without specific proof, it appears 
to the court that the witness should be permitted to explain the 
grounds and reasons of his opinion to the court and jury; they 
may readily perceive the force of his reasoning, the soundness or 
fallacy of his logic, and therefore judge of his capacity to give an 
opinion on the subject, and the correctness of his conclusions, 
and consequently the weight due his opinion.” 

It was evident that in giving this decision Chief Justice Shaw 
never contemplated the possibility of a witness detailing facts 
which it would not be legitimate for the jury to consider as a 
ground for their verdict, and although other cases have been less 
definite in their language, the principle does not seem to have 
been extended by the decisions. 

The analogy of expert testimony would therefore seem to show 
just the contrary of the claim that irrelevant details may be stated 





1 Dixon ef a/. v. Fitchburg, 13 Gray, 546, at p. 555. 
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by a witness-to-value as reasons for his opinion, and therefore if 
admissible at all they must be so on some peculiarity of their 
own. 

In the case of Sexton v. North Bridgewater! the court, citing 
Dickinson v. Fitchburg, held a witness-to-value was rightly per- 
mitted to state the reasons of his opinion, saying that “the nature 
of those reasons affected only the weight of this testimony.” The 
reason alleged by the witness was that the change in the highway 
gave a right of way which the plaintiff did not have before. But 
this case cannot be quoted as an authority for the admissibility 
of such evidence as appraisals and the details of irrelevant sales, 
since it only determines that the witness may mention a fact, 
that the jury was entitled to consider independently of its being a 
reason of the witness’s opinion. 

Possibly the language of the decision might be construed to 
allow a witness to mention as a reason for his opinion any fact how- 
ever irrelevant, as, for instance, that he had heard of or knew of sales 
and appraisals of other estates in the vicinity, which would seem 
to be legitimate; but when he undertakes to go further and state 
the details of those sales or appraisals, then the evidence becomes 
objectionable.” 

In the case of Edmands v. Boston® a witness was allowed to 
give the details of sale, since it was 7% some sense a criterion and 
therefore admissible. The implication from this decision would 
seem to exclude irrelevant sales. 

There is no evidence in determining the value of land more 
satisfactory, but at the same time more misleading if not care- 
fully guarded, than the sales of other similar estates under similar 
circumstances and at about the same time, and accordingly, when 
the court has determined that there is the resemblance to make 
them a criterion, they are admitted in most jurisdictions as evi- 
dence of value;* but the use made of this expedient is to intro- 
duce to the jury sales that are misleading, and appraisals by 
assessors or others which the court would not allow the jury to 
consider as evidence of value, and which if allowed would be 
sufficient ground for granting a new trial.® 





1 116 Mass. 200. 2 Bollman zw. Lucas, 22 Neb. 796. 

8 108 Mass. 535. 4 Presby v. Old Colony Rd., 103 Mass. 1, at p. 9. 

5 Chandler v. Jamaica Pond Aqueduct, 122 Mass. 305; Gardner v. Brookline, 127 
Mass. 358, at p. 362. 
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The assumption that the witness may go on and give details be- 
cause he may state as the ground of his opinion the fact that there 
were such sales is not justified by the usual rules of evidence, 
where the fact of an occurrence or existence of a thing being 
relevant is admitted in evidence, but the details of the occurrence 
or thing being irrelevant are excluded. As for instance the fact 
of a conversation! having taken place, or a letter having been 
received, may be admissible,? while what was said in the conver- 
sation or the contents of the letter may be inadmissible. 

It would seem reasonable that the party cross-examining a wit- 
ness should be allowed to elicit all the details of any sales men- 
tioned by the witness as a reason in the examination-in-chief, but 
even cross-examination should stop there, and should not go so 
far as to inquire of the witness whether he had considered other 
irrelevant sales in making up his mind, and then proceed to elicit 
the details of those sales, as is often done on the double plea that 
“it is cross-examination” and “the witness says he considered 
these sales in making up his mind.” 

But such inquiry does not fall within the legitimate scope of 
cross-examination, as the law is very aptly stated by Mr. Justice 
Knowlton in giving the decision of the court in Sullivan v. 
O’Leary.2 “The discretion exercised in regard to cross-examina- 
tion should not ordinarily go so far as to permit the introduction 
of evidence which has no legitimate relation to any of the issues 
on trial, and which is, at the same time, of such a character as to 
be likely to be applied to them by the jury, and improperly affect 
the verdict.” 

In addition to the objection that irrelevant details, for whatever 
purpose introduced, would scarcely fail to be considered more or 
less for every purpose, there is the further objection that such de- 
tails, even though elicited on cross-examination, are objectionable, 
since they injuriously multiply the issues to be tried; for each of 
these sales or appraisals is subject to explanation, and all the 
circumstances surrounding them may be proved. And therefore 
on this ground alone, since they are immaterial to the direct issue, 





1 McBride v. Cicotte, 4 Mich. 478; Pierce v. Gibson, 9 Vt. 216. 

2 Mayo wv. Mayo, 119 Mass. 290. 

8 146 Mass. 322. See also Thompson wv. Boston, 148 Mass. 387 ; Crowell v. Porter, 
106 Mass. 80. 

4 Ham v. Salem, 100 Mass. 350. 
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| the court should not allow them to be brought into the case, to 
hopelessly confuse and lengthen the trial. 

In any aspect of the case it would be sound law and reason to 
confine an expert or witness-to-value in giving the grounds of his 
opinion to the details of such transactions as are otherwise relevant 
to the issue. 





ee 


Augustus P, Loring. 





1 Lincoln v. Taunton Copper Company, 9 Allen, 181; Crowell v. Porter, 106 
Mass. 8o. 
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Harvarp Law ScHoot — INCREASED NUMBER OF STUDENTS. — 
The astonishing increase in the membership of the Law School this 
year must be very gratifying, not only to the instructors as evidence of 
appreciation of their work, but to all who are interested in the school 
and its methods. The Dean especially must take great satisfaction in 
the prosperity of the school, and in the assured success and firm estab- 
lishment of the method of instruction to which he has given so much 
thought and so many years of devoted effort. To be sure, it is not 
possible to say that the growing confidence in the Langdell method 
has been the sole cause of the increase of students in the present year: 
with our great increase we may readily admit that a portion of the 
growth is due entirely to accidental causes. Yet such increased con- 
fidence, warranted as it is by the success of recent graduates of the 
school, and spread through the profession, as we are glad to acknowl- 
edge, by the influence of the Harvard Law School Association, is 
believed to be the chief cause of the present numbers. 

In view of the increase of this year, a few statistics and comparisons 
may not be uninteresting : — 

While last year there were 160 new entries to the school during the 
entire year, this year, up to November 25, there have already been 
205. Of this number, 57 are Harvard graduates, 73 are graduates of 
other colleges, and 75 are non-graduates. Not before since 1873, 
with possibly one exception, have the graduates of other colleges ex- 
ceeded those of Harvard. This increase of graduates of other colleges 
is worthy of study. To the First Year class at this time last year Yale 
and Brown had together contributed 8 of their graduates, and Bowdoin 
none; to the First Year class of this year, those three colleges have 
given 34 men, Yale 18, and Brown and Bowdoin 8 each. 

Of the 363 men now in the school, as against 279 at the same time 
last year, it is somewhat curious that the number of Special Students 
remains the same as last year, 61. The entire increase, therefore, 
appears in the regular classes. With regard to these Special Students, 
too, from the fact that 6 already hold the degree of LL. B. and 3 
others are college graduates, it would seem pretty evident that many 
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are registered as they are for far other reasons than that of inability to 
pass the examinations necessary for entrance to the regular classes. 

One other fact especially worthy of notice is that the present Second 
Year class is now larger than it was in its first year, numbering 112 
this year as against rox last year. This is something which has never 
happened before, at least since the present system of examinations 
began, and in itself alone is something rather remarkable. The 
natural tendency, of course, is that a class in the Law School, like a 
class in college, should steadily diminish in numbers from its first to its 
last year. But in this instance it is gratifying to see that the number 
of men who fell out at the end of the first year was so small that it 
could, even without reckoning the few who for various reasons had 
failed to receive promotion to the present Third Year class, be more 
than replaced by the number entering to advanced standing. 

The following list shows the number of students as they appeared in 
the Catalogue of 1890-91, and as they will appear in that of 1891-g2:— 


1890-91. 1891-92. 
Tied Yet « 8 kt tl le tt a Te ck ttt we 
Second Year ... . . + 973 | Second Year ..... ©. 412 
ae el! dl ee 


Special Students . . . . . 61 | Special Students . . .. . 61 


cc ee Total . « . « © « 363 








JupiciaL GRAMMAR. —The Review is indebted to the Chief Justice 
of Montana, Hon. Henry N. Blake, for an exhaustive research (the 
substance of which is given below) into the usages of the bench, both 
in this country and in England, in regard to the use of number (é. ¢., 
whether singular or plural) in terms which are necessarily employed 
with great frequency in instructions or opinions. The subject is one, as 


- the Chief Justice remarks, of form rather than substance, the use of in- 


correct grammar not being material from a legal point of view. Sir 
Edward Coke, in the preface to his Commentaries upon Littleton, says: 
“In school divinity, and amongst the glossographers and interpreters of 
the civil and canon laws, in logick, and in the liberal sciences, you 
shall meet with a whole army of words, which cannot defend them- 
selves in bello grammaticali, in the grammatical war...” It is 
probably to meet the confusion arising ex dello grammaticali that the 
canon of interpretation was established, that statutory expressions in 
the singular number shall be deemed to include the plural, and vice 
versa. The question is, shall we say, ‘the majority of the court are,” 
or “the majority is,” “the court are,” or ‘the court is,” “the jury 
are,” or “the jury is,” etc., etc.? The Chief Justice finds a great di- 
versity among the members of the bench in the use of these terms. 
After citing a very large number of authorities, he comes to the conclu- 
sion that the highest number of jurists has sanctioned the use of the ex- 
pressions “the majority are,” “the court is,” “the jury are.” Why the 
distinction should be made between the jury and the court, except in 
the case of a single judge, it is difficult to imagine. It probably arises 
from the fact that the court, though really composed of several individ- 
uals, is (or are) vulgarly looked upon as an awful entity; whereas it is 
always difficult to remember that the jury are not “twelve men good 
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and true.” Then again, in this country at least, the opinion of the whole 
court is, as a rule, written by one of its members, whereas the jurors 
are required to state their conclusions seriatim. Whatever be the ex- 
planation, the usage is as Chief Justice Blake has found it, and though 
not a subject of great weight as a matter of law, it is still interesting as a 
legal curio. 





THE TiLpEN Witt Case.— The final decision of the famous Tilden 
will case in the New York Court of Appeals is suggestive, not only as 
an addition to the list of bad wills of well-known lawyers, but also as 
emphasizing one of the weaknesses of the New York law. Mr. 
Tilden left the bulk of his property to his executors, in trust to turn it 
over to the Tilden Trust, an institution to be incorporated for the pur- 
pose of building a free library, and for such other educational and 
scientific purposes as they thought best. The amount to be given to 
the Tilden Trust was in the discretion of the executors, and the giving 
of any depended on their approval of the corporation when formed. 

The court refuses to find a trust, for lack of a certain beneficiary. It 
is not denied that a valid bequest may be made to a corporation to be 
created after the death of the testator; but the rights of the corporation 
must begin at once on its creation; it is the discretion in the executors 
here that invalidates the trust. New York knows nothing of the 
cy-prées doctrine, which elsewhere upholds charitable bequests when no 
beneficiary is named. 

Three kindly judges out of seven manage to dissent on the ground 
that the section giving to the executors power to give to general pur- 
poses, should they fail to approve the Tilden Trust, is void, and that 
therefore the former section stands as a valid trust. This ground of 
construction does not, of course, touch the general question of law. 

Besides the obvious slur the facts of this case throw on the general 
policy of discarding the cy-frés doctrine, they give an opportunity to 
deplore the fact that what might be called the /aissez-faire doctrine is 
not more widely applied in cases of attempted trusts. The property is 
given to the executors. The equitable rights of the next of kin, like all 
constructive trusts, rest purely on ideas of natural justice, and it certainly 
seems as though the interference of equity to set aside the legal title is un- 
called for, except when the failure of the testator’s object gives the next 
of kin a right in justice to complain. When the donees, as in this 
case, are willing to fulfil the testator’s wishes, it seems as though equity, 
in interfering to prevent their action, is converting a regulating prin- 
ciple which depends for its life solely on natural justice into a positive 
rule having no defence either in policy or in principle. Such, how- 
ever, seems to be the general law. 





JustiriaBLE HomicipE—KILLtinc a THIEF.—The defendant in a 
recent Texas case hired a seeming tramp, so his own testimony runs, 
to help him gather a crop. The conversation and conduct of the new 
acquisition soon suggested to the master the probability that his servant 
was a horse-thief; whereupon he determined, on the night of the ex- 
pected transaction, to keep watch with a double-action pistol. 

An hour after the watch began a man appeared, leading one of the 
defendant’s mares from the pasture. When the defendant shouted to 
the thief to “hold up,” the latter slipped the halter from the animal’s 
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neck, and, according to the defendant’s testimony, advanced toward 
him. The defendant fired five times, and the thief died soon after. 

The jury, instructed to find the prisoner guilty if they believed the 
theft was committed and the thief was fleeing from the place, brought 
in a verdict of murder in the second degree. 

An appeal was then brought, and it turns out that under the Texas 
idea of justifiable homicide the verdict cannot stand. The court below 
erred in refusing an instruction, asked by the defendant, that if the de- 
ceased were within gunshot of the place where he had stolen, the shooting 
was justifiable, no matter how completely he had abandoned the property 
or how desperately he was attempting to flee. The code expressly puts 
among the exceptions to the rule that the killing must take place before the 
offence has been committed, the following: ‘In case of burglary and theft 
by night the homicide is justifiable at any time while the offender is in the 
building or at the place where the theft is committed, or is within reach of 
gunshot from such place or building.” 

Perhaps an adequate criticism of this remarkable way of discourag- 
ing theft is suggested in the court’s quiet remark that ‘This statute of 
ours, in so far as this and other enumerated exceptions are concerned, 
is an invasion upon the rule of the common law, and is, so far as we 
know, sué generis.” 





THE LAW SCHOOL. 
LECTURE NOTES. 


[These notes were taken by students from lectures delivered as part of the regular course of in- 
struction in the School. They represent, therefore, no carefully formulated statements of doctrine, 
but only such informal expressions of opinion as are usually put forward in the class-room. For 
the form of these notes the lecturers are not responsible. ] 

REPUDIATION OF Contracts. — (From Professor Williston’s Lect- 
ures.) —'The point at issue is this: Suppose a contract between A and B 
by which B contracts to sell land to A on December 1; if A before that 
time erects a house on it, which A contracts to do, now in case B on 
November 1 notifies A that he will not carry out his contract, what are 
A’s rights? Is he entitled to sue B immediately, alleging as a breach 
the failure of B to perform? 

It would seem that B was not bound to perform his promise to con- 
vey the land until after he had received performance of the condition 
precedent. 

Two views are open: (1) The first, which has the weight of authority 
on its side, is that the notice operates as a repudiation of the contract, 
and that A may treat this as a breach of contract just as if B had failed to 
perform, and may sue for this breach; (2) The second view treats the 
case as analogous to prevention by B of performance of a condition 
precedent, and the breach should be laid on the implied covenant by B 
to receive A’s performance or not to prevent it. 

Now when B on November 1 announces that he will not perform his 
promise on December 1, what constitutes the breach of contract? The 
announcement alone is not the essential thing. B has a perfect right 
to say whatever he likes, provided he is ready to perform on the ap- 
pointed day. But a change in the situation comes if A acs on the 
refusal; that is, as soon as B has really prevented A’s performing his 
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condition precedent. The prevention is the essential point. Until A 
has by taking action (which may consist either in doing what he would 
not otherwise have done, or in refraining from doing what he would 
have done) changed his position upon B’s notice to him, there is no 
reason why the contract should be treated as broken merely by B’s 
words alone. A should have no cause of action. The moment, however, 
that A takes such action and thus renders it impossible, inconvenient, 
or nugatory to perform his condition, at that time B has really prevented 
him from performing it. And B having made A’s performance im- 
possible by his own act, cannot take advantage of its non-performance. 

We may show clearly that A has really been prevented by looking 
at the law of damages. It is a rule of that branch of the law that a 
party cannot enhance damages by his own act, and hence that after 
notice by the defendant that he rejects the contract, the plaintiff cannot 
go on and perform, or at least that if he does so he will not be per- 
mitted to recover damages. Clark v. Marsigla, 1 Denio, 317; Dillon 
v. Anderson, 43 N. Y. 232; Black v. Woodrow, 39 Md. 217; 
Heaver v. Lanahan (Md.], 22 Atl. Rep. 263; Collins v. Delaporte, 
115 Mass. 159; Danforth v. Walker, 37 Vt. 240, 40 Vt. 387; Cameron 
v. White, 74 Wisc. 425. If this is a strict rule, then it is true that notice 

of rejection by B is a literal prevention of performance. 

This is the law to be laid down in cases of contracts for sale of land 
on an appointed day. If B sells off the land before that day, or otherwise 
makes it apparently impossible for himself to be able to perform as 
agreed, still A cannot sue for breach, or refuse to buy, if a¢ the time 
appointed B is ready to sell, wxdess A has acted in some way during 
the meantime on the faith of B’s apparent repudiation. Cf. James v. 
Burchell, 82 N. Y. 108. 

Assuming, then, that A assigns in his declaration a breach of an im- 
plied agreement by B not to prevent and to accept performance under 
the contract, it remains to be considered at what time he may bring 
action. It must be seen that if B has repudiated and A acted on that, 
the rights of the parties are fixed at that time, and no later retractation 
by B can alter A’s right to sue. It is also evident that A’s cause of 
action against B does not arise until some performance under the con- 
tract by B is due and has not been performed. Daniels v. Newton, 
114 Mass. 530, contra to the English law as expressed on Hochster v. 
Delatour, also in 14 N. E. Rep. 436 and 8 So. Rep. 450. It seems 
that such failure to perform may consist either in not receiving and 
accepting plaintiff A’s performance, or in a failure by the defendant B 
to keep his principal promise. Hence A would have no right to bring 
action until December 1. 

The cases of marriage where B promised to marry A on December 
1, and marries C on November 1 (42 N. Y. 246, Short v. Stone, 
Langd. Cases Con.), may perhaps be differentiated on this ground, that 
the mutual promises to marry imply further promises that in the mean- 
time the parties will occupy the relation of betrothed to one another, 
and B’s marriage on November 1 constitutes a breach of the latter 
promise. Unless these cases can be explained in this way, they must 
be regarded as pure exceptions to what seems the true rule, that a 
plaintiff must wait until the time for defendant’s performance comes 
before he can bring suit for breach of defendant’s contract. 


A 
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RECENT CASES. 


[These cases are selected from the current English and American decisions not yet regularly 
reported, for the purpose of giving the latest and most progressive work of the court. No pains 
are spared in selecting a// the cases, comparatively few in number, which disclose the general prog- 
ress and tendencies of the law. When such cases are particularly suggestive, comments and refer- 
ences are added, if practicable.] 


ADMIRALTY — JURISDICTION. — A contract with the owners to supply their ves- 
sels, for the period of a year, with all the provisions they might require, while in the 
port where the supplies are to be furnished, is not a maritime contract, and a court 
of admiralty has no jurisdiction of a suit for damages for its breach by the ship- 
owners. Diefenthal v. Hamburg-American Co., 46 Fed. Rep. 397. 


AGENCY — FELLOW-SERVANT— COMMON MASTER.—In an action against the 
defendant to recover for an injury caused by the negligence of his servant, it is 
no defence that the plaintiff was employed in a common employment with that 
of the negligent servant, unless the servants had a common master also. The 
facts were that the plaintiff and the negligent servant were both engaged in work 
upon a house, but had different masters who were independent contractors. 
Johnson v. Lindsay & Co., [1891] A. C. 371. 

The English law upon this point has heretofore been somewhat doubtful, owing 
to the language of Lord Cairns in Wilson v. Merry (L. R. 1 H. L. 326, 331, 332), 
and to the case of Wiggett v. Fox (11 Ex. 832). The court disapprove the recent 
Scotch decision of Woodhead v. Gartness Mineral Company (4 Sc. Sess. Cas. 4th 
Series, 469). 


AGENCY — MASTER AND SERVANT — RATIFICATION OF TORT. — Coal ordered by 
plaintiff from defendant was delivered at plaintiff’s house by a third person not in 
defendant’s employ, acting without defendant’s knowledge. While unloading the coal 
the volunteer negligently broke a plate-glass window. Afterwards, with knowledge 
of the accident, defendant demanded from plaintiff payment for the coal. é/d, in 
an action for breaking the window, that by ratifying the delivery of the coal, defendant 
became responsible for the tort of the volunteer. Dempsey v. Chambers, 28 N. E. Rep. 
279 (Mass.). 


AGENCY — RATIFICATION — WHEN IMPLIED. — The plaintiff intrusted a certain 
deed to his agent, the defendant. The defendant made an unauthorized disposition of 
the deed. The question raised was whether the plaintiff by his acquiescence had rati- 
fied the defendant’s unauthorized act, and so relieved him from liability. é/d, that 
he had not ratified, that “ mere passive inaction or silence, which would amount to an 
implied ratification in favor of third parties, might not amount to that in favor of the 
agent.” TZriggs v. Jones, 48 N. W. Rep. 1112 (Minn.). 


AGENCY—VOLENTI Non Fit Inyurta.—The fact that a person with full 
knowledge of the risk voluntarily continues without remonstrance in a danger- 
ous employment does not preclude his zecovery for an injury caused by defective 
machinery, although the defects may have been an element of danger which he 
contemplated. Whether in such circumstances he voluntarily assumed the risk 
is a question of fact for the jury. Smith v. Baker & Sons, [1891] A. C. 325. 

This case effectually disables the Latin maxim which was brought upon the field 
with much parade in 7homas v. Quartermaine (18 Q. B. D. 685). To be sure, only 
one of the lords expressly disapproves the decision of that case. But each of the 
majority opinions discusses the maxim volenti non fit injuria in a way which shows 
that the formula in question has little value in determining cases of the class of 
Thomas v. Quartermaine. 


CARRIERS — RAILROAD— REFUSAL TO ACCEPT TICKET. —It is the duty of a pas- 
senger, if he has not the required ticket or token evidencing his right to travel 
on that train, to pay his fare or quietly leave the train when requested, and resort 
to the appropriate remedy for the damages he has sustained. Here he had not 
had his ticket properly stamped, he was ejected, and the court Ae/d that he could 
not We for the expulsion. Peabody v. Oregon Ry. & Nav. Co., 26 Pac. Rep. 
1053 (Ore.). 
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CARRIERS — RAILROAD — REFUSAL TO ACCEPT TICKET. — Where the conductor of 
a railroad train returns to a passenger the wrong portion of a return-trip ticket, and 
another conductor on the return trip refuses to accept it after the mistake is explained 
to him, and ejects the passenger from the train, the railroad company is liable. an- 
sas City, M. és B. R. Co. v. Riley, 9 So. Rep. 443 (Miss.). 


CONTRACT — CONSTRUCTION — AGENCY — OSTENSIBLE AUTHORITY. — The di- 
rectors of a corporation appointed a committee to procure plans for the erection 
of a building, subject to their approval. The committee orally agreed with the 
builders that the contract should be awarded to the lowest bidder. A notice to 
bidders was then sent to the builders, which, besides setting forth the specifications, 
contained a clause stating that the committee reserved the right to reject all bids. 
The directors knew the above facts, but made no effort to inform the builders that the 
committee had no authority to award the contract absolutely. The plaintiff’s bid was 
the lowest, and he sues the corporation for breach of contract. é/d, that the offer 
was that at first made by the committee, and not that modified by the clause 
in the notice to bidders, and that the corporation was bound by the terms of 
the contract, on the doctrine of ostensible authority. McNeil v. Boston Chamber of 
Commerce, 28 N. E. Rep. 245 (Mass.). 


CONTRACT — DEFENCE THAT OBJECT ILLEGAL.—A telegraph company received 
a message for transmission and accepted payment. In an action for statutory penalty 
incurred for non-delivery, the company cannot defend on the ground that the telegram 
related to an illegal transaction. Gray v. West. Union Tel. Co., 13 S. E. Rep. 562 
(Ga.). 


CONTRACTS — PARTY WALL—DATE OF LIABILITY FOR CONTRIBUTIONS. — A 
built a party wall on the boundary line between his land and that of B, under an 
agreement by which B engaged to pay one-half of the cost of building the wall 
whenever he should use it. B sold his premises and his right to use the wall to 
C. Held, that the sale of the right to use the wall was in itself a use of it, and that 
B became liable on the contract at once. Valle v. Paghi, 16S. W. Rep. 932 (Tex.). 


CONSTITUTIONAL LAW— ADMISSION OF WOMEN TO THE BAR.—Attorneys at 
law are not civil officers within article 7, paragraph 6, of the Constitution of Colorado, 
which provides that “no person except a qualified elector shall be elected or ap- 
pointed to any civil office in the State.” Therefore, in the absence of any statutory or 
constitutional inhibition, women will be admitted to the bar on equal terms with men. 
In re Thomas, 27 Pac. Rep. 707 (Col.). 


CONSTITUTIONAL LAW— EMINENT DOMAIN — CONFLICTING UsEs.—A< strip of 
land for a necessary town way can be taken from a school-house lot by county commis- 
sioners, when the use of the lot for school purposes, although considerably impeded, 
will not be entirely prevented. asthampton v. County Commissioners of Hampshire, 28 
N. E. Rep. 298 (Mass.). 


CONSTITUTIONAL LAW — EMINENT DOMAIN — PRIVATE CORPORATIONS. — An act 
authorizing incorporated rural cemetery companies to take property on condemna- 
tion proceedings, to enlarge their cemeteries, is unconstitutional, in that it authorizes 
private corporations to exercise the power of eminent domain for private purposes. 
Board of Health of Township of Portage v. Van Hoesen, 49 N. W. Rep. 894 
(Mich.). 


CONSTITUTIONAL LAW — INTERSTATE COMMERCE.— A _ law which requires every 
person, a citizen of the United States, doing business within a State, to pay a license- 
tax is unconstitutional as to citizens of other States. Jn re Spain et al., 47 Fed. 
Rep. 208. 


CONSTITUTIONAL LAW—INTERSTATE COMMERCE—IMPAIRMENT OF OBLIGA- 
TION. — Where a contract between an individual and a common carrier secured 
to the former peculiarly favorable freight-rates ; He/d, that such an agreement was 
without effect at common law, a common carrier being bound to serve all alike; 
and therefore the clause of the Interstate Commerce Act prohibiting such agreements 
is not unconstitutional, as it did not occasion any impairment of obligation, though 
the contract was in operation at the time the act went into effect. itzgerald v. Grand 
Trunk R. R. Co. 22 Atl. Rep. (Vt.) 76. 


CONSTITUTIONAL LAW — TAXATION — INTERSTATE COMMERCE. — Since a State 
has the right to tax personal property within its jurisdiction even though it is 
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employed in interstate commerce, a State tax on such proportion of the whole capi- 
tal stock of a foreign sleeping-car company as the number of miles over which its 
cars are operated within the State bears to the whole number of miles over which 
its cars are operated, is valid and constitutional, though such cars run into, through, 
and out of the State. Affirming 107 Pa. St. 156. Bradley, Field, and Harlan, JJ., 
dissenting. Pullman Palace-Car Co. v. Commonwealth of Pennsylvania, 11 Sup. Ct. 
Rep. 876. 


Equity — INJUNCTION — ATTEMPT TO ANTICIPATE. — When, upon receiving 
notice of motion for an injunction to restrain him from building, the defendant im- 
mediately puts on a gang of extra men and builds forty feet before receiving notice 
that an ex parte interim injunction has been granted; /e/d, that upon the motion 
coming on the court will immediately enjoin the defendant from allowing the wall 
to remain without awaiting the result of the trial. Daniel v. Ferguson, [1891] 
2 Ch. 27. 


Equity — LIABILITY OF A MORTGAGEE IN PossEssION.— When it appears that 
the mortgagee has been in possession, and he is called upon to account for the rents 
and profits, and he fails to do so, his mortgage will be declared satisfied. Morgan v. 
Morgan, 22 Atl. Rep. 545 (N. J.). 


Equity — PROCEDURE — ABATEMENT — NEXT FRIEND — ATTAINING AGE. — 
A suit by minors by their next friend is not abated by the death of the next friend, nor 
by the attainment of their majority by the minors after suit brought. Zucker v. Wilson, 
9 So. Rep. 898 (Miss.). 


Equity — SPECIFIC PERFORMANCE OF CONTRACT. — The defendant was employed 
by the plaintiff as manager, atid had contracted to give his whole time to the plaintiff’s 
business. The plaintiff sought in this suit to have the defendant enjoined from en- 
tering into any business or forming any contract with a rival company which would 
prevent him from giving the whole of his time to the plaintiff. Injunction refused 
because there was no express negative promise, and the case distinguished from ZLum- 
ley v. Wagner on this ground. It is a mistake to suppose that because a man has con- 
tracted to do a particular thing, he has impliedly agreed not to do any act inconsistent 
with the doing of the thing which he has promised todo. Whitwood Chemical Co. v. 
Hardman, [1891] 2 Ch. 416. 


EVIDENCE — CONFESSIONS — EXCLAMATIONS MADE IN SLEEP. — The prisoner was 
heard to make certain exclamations relative to the crime with which she was charged. 
They were made in the night, and the witness could not say whether she was asleep 
or not. AHe/d, such evidence is admissible, and the jury must give it the weight 
they think it deserves. State v. Morgan, 13 S.E. Rep. 385 (W. Va.). Contra, 19 
Cal. 40. 


EVIDENCE — DEED ABSOLUTE IN Form. — A conveyance absolute on its face, 
and not intended as a mortgage, cannot be shown to have been intended as a con- 
ditional sale, or a sale with a right to redeem. Peagler v. Stabler, 9 So. Rep. 157 
(Ala.). 


INTERNATIONAL LAW — RIGHT OF ALIEN. —An alien has no right to land upon 
British soil, and therefore has no cause of action against one who prevents him from 
landing. Musgrove v. Chun Teeong Toy, [1891] A. C. 272. 


MorTGAGES — MORTGAGEE’S RIGHT TO PossEssIon. — A chattel mortgage author- 
izing the mortgagee to take possession of the property whenever: he deems himself 
insecure gives the mortgagee an absolute discretion in the matter, and his right to take 
possession does not depend on the fact that he has reasonable grounds to deem him- 
self insecure. Cline v. Libby, 49 N. W. Rep. 832 (Wis.). , 


MORTGAGES — MoRTGAGEE’S RIGHT TO PossEssION. — A clause in a chattel 
mortgage providing that the mortgagee may, at any time he feels insecure, treat 
the debt as due, and take and sell the property, will not authorize the seizure 
and sale of the property unless the mortgagor is about to do, or has done, some act 
which tends to impair the security. /. 7 Case Plow Works v. Marr, 49 N. W. 
Rep. 1119 (Neb.). 


NEGLIGENCE — DuTY To TRESPASSER — IMPLIED INVITATION. — In an action 
for negligence, it appeared that plaintiff, an infant, was injured while playing on a 
turn-table belonging to defendant company, situated six hundred feet from the high- 
way. //e/d, that it was not error to direct a verdict for defendant; the latter was 
under no duty, as towards a trespasser, to refrain from ordinary negligence in the 
management of its apparatus; and the fact that the turn-table would naturally attract 
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children did not make defendant liable as upon an implied invitation or license to 
enter. 2. ‘2. Co. v. Stout, 17 Wall. 657, disapproved. Danielsv. VN. Y.& N. E.R. R. 
Co., 28 N. E. Rep. 283 (Mass.). 


NEGLIGENCE — DUTY TO TRESPASSER— IMPLIED INVITATION.—A railroad com- 
pany is liable for injuries received by a child while playing upon a turn-table upon 
its premises near a public street, the turn-table not being protected by any in- 
closure nor guarded by its employees, though it was provided with the customary 
rong sf to keep it from revolving. Barrett v. Southern Pac. Co. 27 Pac. Rep. 

(Cal.). 


PARTNERSHIP — FOREIGN FIRM — SERVICE OF PRoOcEsS.— The plaintiff, an 
English firm, entered into a contract with the defendant, a foreign partnership. The 
contract was made in England. The writ was issued against the partnership, and 
was served in England on a member of it. e/d (in the Court of Appeal, reversing 
the decision in the Queen’s Bench Division), that the writ should be set aside 
because it was irregular. The rules of practice, allowing actions against a firm, 
in the firm name, are not intended to vary the rights of the parties. A plaintiff who 
sues partners in their firm name in truth sues them individually. This writ is of 
no avail against the partners resident abroad, and it is of no avail against the one 
in England, since it is taken out in such a form that judgment would have to be 
rendered against the assets of the firm and therefore of the partners who are with- 
out the jurisdiction of the court. Heineman & Co, v. Hale & Co., [1891] 2 Q. B. 
83 (Eng.). 

REAL PROPERTY — CONVEYANCE BY WIFE — INTIMIDATION BY HUSBAND. — 
In the absence of any fraud or inadequacy of price:or notice on the part of a 
grantee, he cannot be held responsible for the conduct of the husband of the grantor 


in intimidating her to execute the deed. Fighimaster v. Levi, 17 S. W. Rep. 195 
(Ky.). 


REAL PROPERTY — DEEDS — DELIVERY. — Filing a deed for recording is a pre- 
sumptive delivery. Such presumption, however, may be rebutted by proof that the 
grantor did not thereby intend to pass title as of the date of the deed. Glaze v. Three 
Rivers Farmers’ Mut. Fire Ins. Co., 49 N. W. Rep. 594 (Mich.). 


REAL PROPERTY — DoweER. — H., during her husband’s lifetime, joined with him 
in executing a mortgage on a certain piece of land. After his death, this piece of 
land was assigned her for dower, together with certain scrip and bonds which de- 
ceased had pledged. e/d, in action by H. against her husband’s administrator, that 
the court would not direct the latter, out of the personal property left in his hands, to 
redeem from their incumbrances either the land or the bonds and scrip above men- 
tioned. Hewitt v. Cox, 15S. W. Rep. 1026 (Ark.). 

By this decision the Arkansas court adopts the rule which is supported, on the 
whole, by the weight of American authority. 


REAL PROPERTY — HIGHWAYS — DEDICATION — ACCEPTANCE BY USER. — A road 
which has been opened to public travel by the land-owners, and worked and used for 
that purpose for more than ten years with their acquiescence, must be regarded as 
Bie ed established by dedication. Gerdbertung v. Wunnenberg, 49 N. W. Rep. 

I (Ia.). 


REAL Property — HicHuways.— Where a public highway extended across a tract 
of land and terminated at tide-water, and the State subsequently conveyed its rights 
below high-water mark to a corporation which artificially reclaimed the land; edd, 
that the right of way did not thereafter extend to the new tide-water mark over the 
land so artificially reclaimed. Cent. R. R. Co. of New Jersey v. City of Elizabeth, 22 
Atl. Rep. (N. J.) 47. 


REAL PROPERTY — PRESCRIPTION — DISSOLUTION OF SALE. — The action to dis- 
solve a sale for non-payment of the price is prescribed by ten years. Such prescription 
is suspended during minority of heirs. The prescription running against a father at 
the time of his death is added to the time which has run since the heir has become of 
age. Smith v. Escoubas, 9 So. Rep. 907 (La.). 


STARE DECISIs— MARRIED WOMEN — MoRrTGAGE OF SEPARATE ESTATE. — Where 
at the time a married woman mortgaged certain property she had the power so to do 
under the decisions of the Supreme Court, the rights of the mortgagee are not affected 
by the subsequent overruling of such decisions. Farrior v. New England Mortgage 
Security Co., 9 So. Rep. 532 (Ala.). , 
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STATUTE OF FRAUDS— AGREEMENT NOT TO BE PERFORMED WITHIN A YEAR. — 
An oral agreement upon sufficient consideration by an agent of the payee of a note, to 
extend the time of payment for more than a year, is not within the Statute of Frauds, 
where the payor executed his part of the agreement by the payment of the considera- 
tion. Grace v. Lynch, 49 N. W. Rep. 751 ( Wis.). 


STATUTE OF FRAUDS — ASSUMPTION OF DEBT OF THIRD PERSON. — A pur- 
chaser who accepts a conveyance of real property, reciting that there is a mortgage 
lien thereon, which the purchaser assumes to pay, cannot avoid the payment of such 
lien by a claim that it was an oral promise to pay the debt of another, and so void by 
the Statute of Frauds. Meiswanger v. McClellan, 26 Pac. Rep. 18 (Kan.). 


STATUTES — MECHANICS’ LIEN — MATERIALS.— Lumber sold to a sub-contractor 
on a railway, for the erection of shanties for his employees and stables for his teams, 
is not within the statute giving a lien for labor performed or materials furnished in the 
construction, repair, and equipment of the railroad, and gives no right of action against 
the railway company. Stewart Chute Lumber Co. v. Missouri Pac. Ry. Co.,49 N. W. 


Rep. 769 (Neb.). 


TRusts— LIMITATIONS OF ACTIONS.—The use by a guardian of his ward’s 
money, after the latter has reached his majority, in purchasing land in his own 
name, is an appropriation of the money to his own use, and a repudiation of the 
ward’s right as cestui gue trust, whereon a cause of action at once arises, against 
me the Statute of Limitations begins to run. otter v. Douglas, 48 N. W. Rep. 
1004 (Ia.). 


Trusts — PAROL AGREEMENT— STATUTE OF FRAUDS.— Where A conveys land 
to B pursuant to an oral agreement that B shall sell the same and pay the proceeds to 
A, a parol trust only attaches to the money received if the land is sold, and, if con- - 
firmed by B after the sale, may be enforced at law. But the right to enforce the 
agreement dies with B, and the lands so held descend to his heirs unincumbered by 
any trust, as such parol agreement is void under the Statute of Frauds. Collar v. 
Collar, 49 N. W. Rep. 551 (Mich.). 


TRUSTS— POLICY FOR BENEFIT OF WIFE—MuRDER OF INSURED BY WIFE.— 
Where a man insures his life for benefit of wife by virtue of the Married Woman’s 
Act, a trust is thereby created in favor of the wife. If, therefore, the wife murders the 
insured, his executors cannot maintain an action on the policy against the insurers, such 
an action being for the benefit of the wife, and it being contrary to public policy that 
she should profit by her crime. The question whether or not she knew of the existence 
of the policy before she committed the murder is immaterial. Cleaver v. Mutual 
Reserve Fund Life Association, 39 Weekly Reporter 638. 


Usury — PAYMENT— ACTION TO RECOVER.— Where a debtor has paid a note 
tainted with usury, he cannot maintain an action to recover back the usurious interest. 
Blain v. Willson, 49 N. W. Rep. 224 (Neb.). 


WILL —CHARITABLE GirtT— LApsE—Cy-prEs.—A charitable bequest to an 
institution which comes to an end after the death of the testator, but before the 
legacy is paid, does not fail for the benefit of the residuary legatee. The property 
falls to the Crown, which will apply it for some analogous purpose of charity. Jn re 
Slevin, [1891] 2 Ch. 236. 
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NEGLIGENCE OF ImpPposED Duties. By Charles A. Ray, LL.D. 
Rochester, N. Y.: Lawyers’ Cooperative Publishing Co., 1891. pp. 757. 

The author nowhere defines “ imposed duties.” The subjects treated 
of are the duties imposed by the law on a person in respect to his use 
or ownership of property, ¢g. the rights and duties of the public and 
of individuals in regard to highways; the whole subject of easements ; 
the natural rights to lateral support of soil, to air, light, and water; and 
the duty of using things in their nature dangerous in such a way as not 
to injure others. The subject-matter would be more accurately de- 
scribed by the title “ Imposed Duties” than by the one the author has 
chosen, since it is really a general treatise on that subject. 

The chief value of the book will be found in a very large collection 
of authorities and the accurate statement of modern decisions. These 
are, however, too often stated one after the other without proper discrim- 
ination or sufficient discussions of principle. It is like too many of our 
treatises in that more space is given to a digest of the cases than to an 
examination of principles. This is not true of the whole book. Many 
chapters contain clear and comprehensive statements of the law on 
the subjects to which they are devoted, and will doubtless be found of 
much value. 
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